In the United States Court of Federal Claims
No. 95-532C

(Filed July 6, 2000)
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OPINION



Futey, Judge.

This case is before the court following atrial on the merits on the issue of
damages. Inapreviousdecision ontheissueof liability, Chief Judge Smith held that
the passage of the Financial Institutions Reform, Recovery and Enforcement Act of
1989, Pub. L. No. 101-73, 103 Stat. 183 (FIRREA), and itsimplementing regul ations
and related agency actions, breached the capital plan, subordinated debenture
(subordinated debt) and dividend forbearances granted to plaintiffs James M. Fail,
Stone Capital, Inc.,* and Bluebonnet Savings Bank (Bluebonnet) in an Assistance
Agreement entered with the Federal Savings and Loan Insurance Corporation
(FSLIC). Bluebonnet Sav. Bank v. United States, 43 Fed. Cl. 69, 80 (1999).
Plaintiffs claim that defendant’ s breach of these three forbearances caused them to
incur $175,882,000in damages. Defendant countersthat plaintiffs aleged damages
were not foreseeable, that the breaches did not causetheir alleged damages, and that
plaintiffs failed to prove their alleged damages with reasonable certainty.

Factual Background?

The savings and loan industry in the southwestern United States in the late
1980'swasin a state of crisis. By the middle of that decade the real estate industry
rapidly deteriorated, inflicting severefinancial losseson thriftsthat owned, or loaned
money for the purchase of, real estate.® In addition, the savings and loan industry in
the Southwest contai ned morethrift branches* than was necessary to servethe people
... and still provide competition within the respective communities. . . .”* Hundreds
of thrifts at the time were either insolvent or on the verge of insolvency, and FSLIC
lacked sufficient fundsto liquidate all thetroubled thrifts. Inaneffort to addressthis
multi-billiondollar problem, the Federal Home L oan Bank Board (FHLBB) approved

! Stone Capital, Inc. (Stone) was formerly named CFSB Corporation

until 1997. Therefore, thecourt shall refer to Stone as CFSB throughout thisopinion.

2 The facts presented in this section are findings of the court. These

findings, however, are made to provide ageneral factual background and are not all-
encompassing. Additional findings will be made in the discussion sections that
follow.

3 Plaintiffs’ (Pls.”) Exhibit (Ex.) 3. Theterms“savingsand loan” and
“thrift” are used interchangeably in this opinion.

4 Tria Transcript (Tr.) at 3167.
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the “ Southwest Plan” on February 3, 1988.> The Southwest Plan was aprogram “to
provide government assistance to induce private capital investors to bail out failed
[savings and loans] in the southwestern United States.” Bluebonnet Sav. Bank v.
Fed. Deposit Ins. Corp., 891 F. Supp. 332, 333-34 (N.D. Tex. 1995). Under this
program, FHL BB grouped insolvent thriftsinto packagesfor saletoinvestors, which
theoretically would save FSLIC the cost of liquidating all of the insolvent thriftsin
the region. In order to attract private investors, FHLBB offered a wide variety of
incentives, including guaranteed assistance payments, regulatory forbearances, and
shared tax benefits. The goal of the Southwest Plan was to attract new capital and
management to the thrift industry, eliminate branch redundancies, and reduce the
operating expenses of failing thrifts.®

Mr. Fail first becameinterested in purchasing aSouthwest Plan thrift package
inNovember 1988. Mr. Harry T. Carneal, Executive Vice President of theLifeshares
Group, Inc. (Lifeshares), an insurance company owned by Mr. Fail, met with FSLIC
personnel on behalf of Mr. Fail to discuss Mr. Fail’ sdesire to purchase a Southwest
Plan thrift package. Inearly November 1988, Mr. Carneal wasintroduced to Sidney
Steiner, the principal shareholder of the D Acquisition Group. Mr. Steiner,
together with Mr. John Kirchhofer, one of his business representatives, had been
attempting throughout 1988 to acquire the “Pard/Rose” package, a Southwest Plan
package comprised of fifteen insolvent thrifts that eventually became Bluebonnet.
Mr. Steiner and Mr. Kirchhofer had been unsuccessful in their attempts due to alack
of capital needed to complete the acquisition. In mid-November 1988, Mr. Fail, on
behalf of Lifeshares, and Mr. Steiner, on behalf of the S/D Acquisition Group,
entered a partnership (the Fail Group) to join efforts to acquire the Pard/Rose
package.

During that month the Fail Group met with FSLIC personnel to discusstheir
desire to acquire the Pard/Rose package. The Fail Group submitted a bid of $96
million for the Pard/Rose package, in which Mr. Fail planned to infuse this amount
over one year, in which Lifeshares would serve as the holding company for the new
thrift. After submitting thisbid, Mr. Fail, Mr. Steiner and Mr. Carneal met with Mr.
Angelo Vigna, Assistant Principal Supervisor of the Federal Home Loan Bank of
New Y ork, to discuss the terms of their bid. During this meeting, Mr. Fail told Mr.
Vigna that he planned to use assets held by two companies he owned, Mutual
Security Lifelnsurance Company (MSL) and Farm & Home L ifelnsurance Company

> MPs’ Ex. 3, at 1.

6 Id. at 1-2.



(Farm & Home) to fund the acquisition.” Mr. Vignaalso held negotiations with the
Weston Edwards Group, another prospective bidder for the Pard/Rose package.?

FSLIC ultimately chose to pursue a bid received from the Weston Edwards
Group. FHLBB, however, did not accept that bid because the proposed holding
company structure was unsatisfactory and that it did not believe Mr. Edwards could
obtain the financing he needed to acquire the package. Consequently, in early
December 1988, FSLIC personnel informed Mr. Fail that FHLBB rejected the
Weston Edwards Group’ s bid, and asked him if he would submit a new bid for the
Pard/Rose package.’

On December 12,1988, the Fail Group submitted anew bidfor the Pard/Rose
package to FSLIC. The bid included a business plan in which Mr. Fail and CFSB,
anewly created holding company owned by Mr. Fail, agreed to infuse $120 million
into the resulting thrift over atwo year period, in exchange for a specified amount of
assistance from FSLIC.*® This proposed assistance included the grant of a number
of regulatory forbearances. The bid aso listed the closing date as December 28 of
that year, but FSLIC moved the date to December 22.1*

Over a period of approximately three weeks, the Fail Group engaged in
negotiations with personnel from FSLIC's Southwest Plan Office, along with
personnel from the Federal Home Loan Bank of Dallas.** The majority of the
negotiations, however, were conducted by Mr. Carneal and Mr. Robert Roe, an
employee of the Southwest Plan Office and FSLIC's main negotiator for the
Pard/Rose package. FSLIC, aong with the Corporate and Securities Division of
Office of General Counsel (CASD), reviewed the Fail Group’s bid.

Late in the negotiations process FSLIC requested that Mr. Fail identify the

! Defendant’s (Def.’s) Ex. 19; Tr. at 950-51. Lifesharesisthe owner
of Farm & Home. Farm & Homeisthe owner of MSL. See Tr. at 1053, 1639-40.

8 Id. at 1252, 1469.

° See Def.’sEx. 741, at 01394.
10 Pls.’ Ex. 32.

1 Tr. at 793.

12 Prior to theacquisition date, FHL BB transferred the responsibility for
negotiating the Pard/Rose package from the Federal Home Loan Bank of New Y ork
to the FSLI1C Southwest Plan Office. 1d. at 3303-04.
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source for aportion of hisfunding for the acquisition. In aletter to Mr. Stuart Root,
Executive Director of FSLIC, dated December 21, 1988, Mr. Fail discussed his bid
and reiterated his commitment to infuse $120 million into the resulting thrift (Fall
letter). He also described a number of different means by which he planned to
capitalizeaportion of theinfusion. Inaletter to Mr. Root dated December 22, 1988,
Mr. Carneal (Carneal letter) discussed the capitalization of the same portion of the
infusion addressed in the Fail letter.

On December 22, 1988, Mr. Root provided FHLBB with a memorandum
recommending that it accept the Fail Group’'s bid and approve the acquisition.
Apparently onthe sameday, Ms. Jamie Brown, Assistant Deputy Director of CASD,
provided FHLBB with a legal memorandum regarding the proposed acquisition
(CASD Memo). Ms. Brown ultimately determined that FHLBB'’ s approval of the
acquisition would comply with the existing law. She noted, however, that plaintiffs
had not yet identified a source for a portion of the acquisition funding. Ms. Brown
thus recommended that FHLBB condition its approval based upon Mr. Fail’s and
CFSB'’s satisfactory identification to FSLIC of the source of funding for these
infusions.

At ameeting held on December 22, 1988, FHL BB issued resol ution number
88-1384P, which approved the Fail Group’s bid to acquire the Pard/Rose package.
It determined that the Fail Group’s bid presented the best economic value to the
government. FHLBB, however, conditioned its approval based upon plaintiffs
identification of a portion of the funding as recommended by Ms. Brown in the
CASD Memo. On that same date, Consolidated Federa Savings and Loan
Association (later renamed Bluebonnet Savings Bank), was created as successor to
certain assets and liabilities of the fifteen insolvent Texas thrifts comprising the
Pard/Rose package.® Mr. Fail, through CFSB, acquired Bluebonnet from FSLIC.

Also on December 22, Bluebonnet, CFSB, and FSLIC entered into an
Assistance Agreement, which formalized the terms of the bid. Pursuant to the
Assistance Agreement, Mr. Fail and CFSB agreed to recapitalize Bluebonnet by
infusing $120 million over atwo year period, with $70 million due that day, and an
additional $25 million due onthefirst and second anniversary dates. The Assistance
Agreement required that one-half of the total infusion be raised through the sale of
Bluebonnet-issued capital notes and one-half consist of equity. With respect to the
initial $70 million, CFSB agreed to infuse $35 million into Bluebonnet through the
purchase of Bluebonnet common stock. Theremaining $35 millionwould beinfused
in the form of subordinated debt issued by Bluebonnet and to be purchased by

13

Bluebonnet is a federaly chartered savings bank insured by the
Federal Deposit Insurance Corporation (FDIC).
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Lifeshares or one of its affiliates.® The Assistance Agreement also required that
CFSB purchase $12.5 million of Bluebonnet’s common stock on each of the two
successiveanniversariesof theeffectivedate, whileLifeshareswould either purchase
or placewith an unaffiliated third party $12.5 million of subordinated debt each year.

Inexchange, FSL1C agreed to provideassi stanceto Bluebonnet that exceeded
$3 billion, which equal ed the difference between the liabilities Bluebonnet assumed
and the tangible assets it acquired. The assistance included, among other things,
FSLIC promissory notes, asset coverage and yield maintenance. The FSLIC
promissory notes together amounted to $760,200,000, and equaled the combined
negative net worth of the fifteen thrifts that comprised Bluebonnet. All assistance
payments received were exempt from federal taxation, and thus Bluebonnet’'s
earnings would not be taxable during the first ten years of operation.”> The asset
coverage guaranteed that FSLIC would cover any losses resulting from the sale or
disposition of certain “covered assets’ described in the Assistance Agreement. The
yield maintenance guaranteed Bluebonnet a yield on al covered assets. This
assistance was essential to ensure the financia viability of Bluebonnet.

FSLIC aso received benefits from the acquisition. For example, FSLIC
obtained a warrant for the purchase of Bluebonnet common stock at .01 per share,
which could be exercised anytimeafter December 22, 1994. FSLIC asowasentitled
to a $10 million payment upon expiration of the Assistance Agreement. FSLIC
further obtained a 25% share of al the tax benefits received by Bluebonnet on a
consolidated basis.® FSLIC aso could reduce its assistance obligation by its share
of the tax benefits.

Mr. Fail, on his own behalf and on behalf of CFSB and Bluebonnet, entered
into the Capital Maintenance Agreement (CMA) with FSLIC on December 22, 1988,
which imposed a number of conditions upon CFSB and Bluebonnet concerning
certain ownership and operationissues. Additionally, CFSB agreed to purchase and

14 The language of the Assistance Agreement actually provides that a

company affiliated with CFSB would purchase capital notesfrom Bluebonnet. PIs’
Ex. 43, 8 1(b), at 5.

1 Ps.’ Ex. 74, at 4.

16 Pls. Ex. 58, at F600118. FSLIC's share would increase to 50%
provided that plaintiffs could associate with an investor capable of utilizing
Bluebonnet’ stax benefitsand the consolidated taxableincomeexceeded $50 million.
Id.



at all times own 100% of the voting stock (common stock) of Bluebonnet.'” FSLIC
obtained the right to seize Bluebonnet in the event CFSB failed to timely make the
capital infusions or to maintain capital compliance.’®

In connectionwith theacquisition, FHLBB simultaneously sent aletter toMr.
Fail, which granted Bluebonnet a number of regulatory forbearances, two of which
are material to this dispute. First, FHLBB granted Bluebonnet a ten-year capital
forbearance (capital plan forbearance) that allowed Bluebonnet to maintain capital
levelslower than those required by regulation. Thisforbearance, however, required
that Bluebonnet’s capital requirement would increase each year. For example,
Bluebonnet was required to maintain a ratio of regulatory capital to liabilities of
1.75% during its first year of operation. This ratio would increase to 2.0% the
following year. The letter also included a dividend forbearance, which permitted
Bluebonnet to pay cash dividends of up to 50% of its net retained earnings beginning
December 23, 1989."° Significantly, this forbearance contained two important
qualifications. First, Bluebonnet could only declare common stock dividends
provided that it met the capital levels contained within the capital plan forbearance.
Second, Bluebonnet could not declare common stock dividends if doing so would
cause it to fall below these capital levels.®

o Pls.’ Ex. 44, at 7. Atthecloseof thetransaction, CFSB owned 100%
of the issued and outstanding common stock of Bluebonnet. Mr. Fail owned 100%
of the issued and outstanding common stock of CFSB. CFSB subsequently
purchased 96.7% of the issued and outstanding preferred stock of Bluebonnet, and
Mr. Fail purchased the remaining 3.3%. CFSB and Mr. Fail continue to own the
same percentages of common and preferred stock in the respective institutions. See
Joint Stipulations, 1 62. Mr. Fail has served as Chairman of the Board of Directors
of Bluebonnet and CFSB since their formation. Tr. at 770.

18 SeePls.” Ex. 44, at 10-12.

19 In Bluebonnet Sav. Bank v. United States, 43 Fed. Cl. 69, 72, 80
(1999), the court determined that the A ssistance Agreement, the Capital Maintenance
Agreement (CMA), the FHLBB Resolution, the December 21, 1988 |etter from Mr.
Fail to Mr. Root, and the December 22, 1988 letter form Mr. Carneal to Mr. Root,
constituted a contract, which it referred to as the “Transaction Agreement.”
Therefore, when necessary, the court will refer to individual portions of the contract
by their respective names, and will refer to the contract as a whole as the
“Transaction Agreement.”

2 Pursuant to the CMA, Mr. Fail and CFSB agreed not to force
Bluebonnet to declare adividend that would causeitsregulatory capital to fall below
(continued...)



Plaintiffs were able to infuse nearly all of the capital required by the
Assistance Agreement by its entry date. On December 22, 1988, MSL purchased
$35million of subordinated debt i ssued by Bluebonnet. Inaddition, CFSB purchased
$25 million in Bluebonnet common stock by obtaining aloan in that amount from
BankersLifeand Casualty Company (BankersLife), aninsurance company affiliated
with Robert T. Shaw.? The collateral for the Bankers Life Loan was Mr. Fail’'s
common stock shares in Lifeshares and CFSB.# Mr. Fail infused this money into
CFSB, which then purchased $25 million of Bluebonnet common stock. Plaintiffs,
however, still needed to infuse an additional $10 million. On December 30, 1988,
Mr. Fail and CFSB entered a loan agreement with Bankers Life, in which Bankers
Life agreed to loan Mr. Fail $10 million to purchase Bluebonnet common stock.?
On February 28, 1989, BankersLifeand BetaFinancia Corporation (BetaFinancial)
entered into a*“L oan Participation Agreement,” which granted Beta Financial a$10
million participation interest in the Bankers Life loan. Bankers Life forwarded the
fundsto plaintiffs, and CFSB purchased $10 million of Bluebonnet common stock.

Although the date is not clear in the record, after the parties entered the
acquisition agreement, Bluebonnet submitted an application to treat subordinated
debt asregulatory capital. OnMarch 8, 1989, FHL BB issued Technical Amendment
number 768, which approved Bluebonnet's application (subordinated debt
forbearance).

Immediately following the acquisition, a new management team took over
operation of Bluebonnet. One of management’ s first objectives wasto consolidate
thefifteen thriftsinto asingleinstitution, which initially held $2.8 billion in insured
deposits and $1.8 billion in covered assets. To accomplish this goal, management
took a series of steps to consolidate the fifteen thrifts, including auditing all the
existing books from each institution, evaluating and documenting nearly 20,000

2(...continued)
the negotiated levels or that exceeded 50% of its net retained earnings. PIs.” Ex. 44,
at 8.

21

Bankers Lifeisthe subsidiary of ICH Corporation, a publicly traded
insurance company. Mr. Robert T. Shaw was the President and Chief Executive
Officer of ICH in December 1988. Tr. at 1964. Bankers Lifeisthe parent company
of Marquette National Life Insurance Company. Id. at 1801.

2 Pls’ Ex. 68, Tab 1, at 3, 14.

= See Def.’sEx. 100; PIs.” Ex. 163. Throughout this opinion the court
will refer to these two loans collectively as one loan from Bankers Life for $35
million.



covered assets, creating new balance sheets and integrating 170 different computer
systems. Approximately six months passed before management was ableto operate
the thrifts as a single institution.*

Mr. Fail spent asignificant portion of 1989 searching for capital sourcesthat
either werewilling toinvest in Bluebonnet or to providefinancing. Mr. Fail sent Mr.
Kirchhofer and Mr. Carneal to meet with potential capital sources. Mr. Kirchhofer
focused on finding what plaintiffs refer to as a “tax-advantaged partner.” A tax-
advantaged partner is an investor with substantial net earnings capable of utilizing
the net operating losses generated by Bluebonnet. Between February and August
1989, Mr. Kirchhofer met with three potential tax-advantaged partners and two
investment banking firms. For reasons which will be discussed, plaintiffs were
unable to obtain financing.”> Mr. Carneal, however, searched for investors willing
to provide either equity or debt financing. In early 1989, Mr. Carneal met with
several New York investment banking firms, but also was unable to obtain
financing.? Mr. Fail also utilized accounting firms, consultantsand law firmsto help
search for the candidates willing to provide financing or to be a tax-advantaged
partner.

On August 9, 1989, FIRREA was signed into law. FIRREA and its
implementing regulations changed the capital requirements applicable to thrifts,
imposing core capital, tangible capital, and risk-based capital requirements. The
most important of these changes for Bluebonnet was the new core capital
requirement, under which thrifts were required to maintain core capital equal to at
least 3% of assets. 12 U.S.C. 8 1464(t)(2)(A) (Supp. | 1989). FIRREA aso dtered
theregulatory regimethat currently existed, replacing FHLBB and FSLIC withanew
agency, the Officeof Thrift Supervision (OTS). FIRREA also created athrift deposit
insurance fund which the Federa Deposit Insurance Corporation (FDIC) would
oversee.

On September 30, 1989, the end of the fiscal year, Bluebonnet’ s regulatory

4 See generally Tr. at 2994-96, 3005-06, 3009, 3109.

% Mr. Kirchhofer met with representativesfrom Cruikshank Associates,

a consultant acting for a Canadian corporation, J.C. Penney, Sequa Corporation,
Morgan Stanley & Co., Wasserstein, Perella& Co., and G.E. Capital. Seeid. at 592-
621.

% Mr. Carneal met with Donaldson, Lufkin & Jenrette, Shearson
Lehman Brothers, Merrill Lynch, Drexel Burnham Lambert, Goldman Sachs, and
First Boston. He also met with Carl Icahn, aindividua investor. 1d. at 1326-1332.



capital amounted to $99,157,000, which exceeded the capital requirementscontained
in the capital plan forbearance. A little over one-third of thisregulatory capital was
subordinated debt. Bluebonnet also generated over $29 million in net retained
earnings, half of which could have been distributed on December 23, 1989, pursuant
to the terms of the dividend forbearance.

FIRREA, together with OTS's implementing regulations, breached
Bluebonnet’ scapital plan and subordinated debt forbearances, which “fundamentally
altered the nature of thetransaction . ...” Bluebonnet Sav. Bank, 43 Fed. Cl. at 78,
80. FIRREA eliminated Bluebonnet’s capital plan forbearance by implementing a
higher corecapital ratio. FIRREA also eliminated the subordinated debt forbearance
because it prohibited Bluebonnet from treating subordinated debt as regulatory
capital. Consequently, Bluebonnet's regulatory capital level decreased by $35
million, the amount of the subordinated debt note issued to MSL. In addition, the
breach required Bluebonnet to alter its original capital structure to allow for the
infusion of qualifying forms of capital. Together, the breach of the capital plan and
subordinated debt forbearances caused Bluebonnet’s core capital ratio to drop to
2.06% of assets, thus failing to comply with FIRREA’s core capital requirement.

Concerned with a threat of seizure, the Board of Directors of Bluebonnet
(Board of Directors) intensified its efforts to comply with FIRREA’s capital
standards. Neither Mr. Fail nor CFSB had sufficient funding to infuse capital into
Bluebonnet. By letter dated December 7, 1989, Mr. Howard Neff, CEO of
Bluebonnet, informed Mr. Robert Brick, Caseload Manager of OTS, of FIRREA’s
impact on Bluebonnet’ s existing capital structure, and requested that OTS approve
one of three alternative financing proposals included within his letter. The first
proposal involved Bluebonnet issuing $25 million of perpetua preferred
noncumulative stock to be purchased by CFSB that would qualify as tangible and
core capital. The second proposal sought to convert Bluebonnet’s $35 million
subordinated note into perpetua preferred stock to be purchased by CFSB, which
would qualify as tangible and core capital. The third proposal attempted to convert
$25 million of Bluebonnet’ s net retained earnings to common stock equity in lieu of
the $25 million infusion from CFSB due on December 22, 19902 OTS denied
these requests.

OTS nevertheless approved a different plan submitted by the Board of
Directors, which called for Bluebonnet toissue, and CFSB to purchase, $12.5million
of perpetual preferred stock in place of the subordinated debt. On December 21,
1989, CFSB infused $25 million into Bluebonnet. The source of funding for the
1989 infusion came from Consolidated National Successor Corporation (CNC), a

o Pls’ Ex. 143, at B31493.
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holding company owned in part by Mr. Shaw.?® CNC loaned $25 million to Prime
Financial, Inc. (Prime Financial), a company owned by Mr. Fail. Prime Financia
subsequently purchased a$25 million subordinated debt notefrom CFSB, and CFSB
infused $25 millioninto Bluebonnet. CNC also agreed to refinancethe BankersLife
loan. Inexchange, CNC obtained, among other things, aright to contingent interest
amounting to 9% of the profits of CFSB, together with the right to acquire
Bluebonnet, or, adternatively, 50% of the net proceeds of a potential sale of
Bluebonnet.”

Thisinfusion, however, was not enough to help Bluebonnet achieve capita
compliance. Thus, Bluebonnet’s management took additional steps to adequately
capitalize thethrift. First, Bluebonnet shrank in size by selling approximately $150
million in assets. Second, Bluebonnet was forced to retain all of its net earningsto
date ($35,221,000) for use as regulatory capital. Under the Dividend Forbearance,
however, Bluebonnet would have been able to distribute 50% of its net retained
earnings on December 23, 1989. The FIRREA-imposed capital levels atered
Bluebonnet’ s right to declare dividends and breached that provision. Id. at 78, 80.
Nevertheless, as a result of management’ s efforts, Bluebonnet was able to achieve
capital compliance by December 31, 1989.

In the spring of 1990, the United States Senate Subcommittee on Antitrust,
Monopoliesand BusinessRightsheld hearingson therestructuring of thesavingsand
loan industry. The hearings included case studies on particular transactions, one of
which focused on the Bluebonnet transaction. The Bluebonnet hearings were held
to “ determine whether th[e] transaction was pursued with due regard for the benefits
of fair and open competition.”*® Many senators believed FHLBB and FSLIC had
been too generous in using taxpayer money to help fund the purchase of insolvent
savings and loan institutions by private investors. Several senators questioned
FHLBB and FSLIC officias at length, often criticizing them for approving a

2 Consolidated National Successor Corporation was later renamed

Consolidated Nationa Corporation. For sake of clarity, the court will refer to both
companies as CNC. CNC maintains voting control over ICH Corporation.

2 Specifically, CNC obtained aright to 30 % of the net profitsof Prime
Financial. Prime Financial obtained aright to 30 % of the net profits of CFSB. See
Pls.” Ex. 156, Tabs7-8. Mathematically, that equatesto CNC obtainingaright to 9%
of the net profitsof CFSB. A related agreement included aprovisioninwhich CNC
agreed to replace the subordinated debt purchased by MSL. SeePIs” Ex. 154, at 2.
CNC, however, never replaced this subordinated debt. Tr. at 2030-31.

%0 “Impact of Restructuring of the S&L Industry: A Case Study on
Bluebonnet Savings Bank—Part 2,” PIs.” Ex. 182, at 1.
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transaction that the senators believed amounted to a“ sweetheart deal.” In response
to these hearings, OTS launched an internal investigation into the circumstances
surrounding Mr. Fail’s acquisition of Bluebonnet. Bluebonnet Sav. Bank, 891 F.
Supp. at 335.

At approximately the same time, Mr. Fail and CFSB began searching for
capital sources to fund the 1990 infusion. Plaintiffs conducted their search over a
period of several months, inwhich Mr. Carneal and Mr. Kirchhofer individually met
with several potential capital sources.® Although some of theseinvestors expressed
interest, none chose to finance the 1990 infusion.

Throughout May 1990, the Board of Directors sought to declare dividends.
By lettersdated May 2 and May 16, 1990, Mr. Howard Neff, Chief Executive Officer
of Bluebonnet, informed Mr. Brick of the Board of Director’s intent to declare
preferred stock dividends. OTSdenied theserequests, reasoning that Bluebonnet was
only marginally compliant with its capital requirements and that there was
insufficient evidence to ascertain whether Bluebonnet would remain compliant. On
September 12, 1990, Mr. Neff submitted to OTS aletter outlining a plan to finance
the 1990 infusion. The plan sought approval to declare acommon stock dividend of
$25 million to CFSB, which CFSB would then use to purchase $12.5 million in
common stock and $12.5 million in subordinated debt.*> OTS denied this request.

On October 30, 1990, the Board of Directorsagain sought regulatory approval
todeclareadividend. Inaletter sent to Mr. Fail dated November 6, 1990, Mr. Brick
directed Bluebonnet not to pay any dividends until it provided FDIC with a
“satisfactory commitment to infuse the remainder of the $120 million in capital and
subordinated debt.”** Three days later Mr. Billy Wood, District Director of OTS,
notified Mr. Neff by letter that OTS officially objected to the Board of Director’s
noticeto declaredividends, andinformed Mr. Neff that Bluebonnet could not declare
dividends until it adhered to the directive in Mr. Brick’s |etter.

By the end of November 1990, plaintiffs still were unable to find financing
for the 1990 infusion, and thus could not provide FDIC with a satisfactory
commitment as discussed in Mr. Brick’s letter. Consequently, on November 28,

3 Mr. Carneal and Mr. Kirchhofer met with representatives from First

Gibraltar Corporation, Sigma Corporation, Standard Morgan, Inc., World Savings,
and Guardian Industries Corp. (Guardian). See Tr. at 628-37, 3683-85, 3694; PIs.’
Exs. 94, 96-97, 100, 103.

% Pls.” Ex. 190.
% MPs.’ Ex. 204.

12



1990, Mr. Brick informed Mr. Neff that OTS now deemed Bluebonnet to be an
institution requiring “more than normal supervision,” pursuant to OTS Regulatory
Bulletin 3a-1 (RB 3a-1).3* This designation prohibited Bluebonnet from engaging
in certain business activities, which included declaring dividends, without first
receiving approval from OTS. OTS imposed these restrictions because it believed
CFSB demonstrated financial instability by incurring a large amount of debt and
feared this condition might have a deleterious impact upon Bluebonnet.®

With less than one month remaining before the 1990 infusion was due, and
with approximately $80 million in outstanding debt to Bankers Life and CNC,
plaintiffsreturned to Mr. Shaw for help. On December 12, 1990, Mr. Fail and CFSB
entered separate |oan agreements with Marquette National Life Insurance Company
(Marquette), acompany owned by Mr. Shaw, under which Marquette loaned CFSB
$25 million for the final infusion and refinanced the 1988 and 1989 loans from
BankersLifeand CNC.*® Onthat samedate, Mr. Fail entered the“ Stock Acquisition
Agreement” with Bluebonnet Interests, Inc. (BBI), another company owned by Mr.
Shaw, which gave BBI theright to seek and obtain regulatory approval to purchase
CFSB from Mr. Fail by December 11, 1992.3" Theloan agreement with Marquette
included a provision that gave it the right to accelerate the due date on the loans to
thirty days after it determined BBI would not acquire Bluebonnet.® Soon after BBI
entered this agreement, Mr. Shaw undertook efforts to acquire Bluebonnet.

Following CFSB’s infusion of the final $25 million, OTS took a series of
actions against Bluebonnet. First, on December 26, 1990, Mr. Wood sent aletter to
Mr. Fail which directed him to sign an attached document entitled “ Supervisory
Agreement” (SA). This document would have required, among other things, the
immediate resignation of Mr. Fail and other members of the Board of Directors. In
addition, the SA would have placed restrictionson Bluebonnet’ sbusinessoperations,
including the declaration of common and preferred stock dividends.® Mr. Fail did
not sign this document. Next, on March 19, 1991, OTS issued a supervisory

3 RB 3a-1isan OTS policy bulletin that concerns asset and liability
growth of thrifts. SeeTr. at 4111-12.

® Pls.” Ex. 235.

% See PIs” Ex. 210, Tab 3.

3 Pls’ Ex. 214, at 9.

% MPs.’ Ex. 210, Tab 2, at § 2.07.
® SeePls” Ex. 221.
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directive, in which it ordered the Board of Directors “to act in the best interest of
Bluebonnet in avoiding any detrimental effect CFSB Corporation may have on
Bluebonnet.”* This directive attempted to achieve the same goals as the SA,
imposing constraints and restrictions on dividend declarations, mergers and
consolidations and new professional service contracts.

By letter dated March 28, 1991, Mr. Wood informed Mr. Neff that OTS was
changing Bluebonnet’ s classification from aTier 1 to Tier 3institution, particularly
because of CFSB’s current level of debt, lack of income, and ability to affect the
financial stability of Bluebonnet. Pursuant to existing regulations, a Tier 3
association could not make capital distributions without receiving OTS' approval.
See 12 C.F.R. §563.134 (1991). In that same letter Mr. Wood relayed to Mr. Neff
OTS s denia of Bluebonnet’s pending dividend requests filed on February 25 and
March 1, 1991. Mr. Wood cited Bluebonnet’ s failure to meet the proposed capital
standards, as well as CFSB’s financial condition, as reasons for its denias of the
Board of Director’ srequests. Thebasisfor thisdenia wasthefinancial condition of
CFSB and OTS sbelief that apayment of dividendswould prohibit Bluebonnet from
meeting capital requirements OTS would soon implement.** Furthermore, OTS
denied al of the Board of Director’s requests in 1991 to declare common stock
dividends, and approved only one request to declare a preferred stock dividend of
$375,000.

During this time Bluebonnet encountered a number of disputes with FDIC
concerning its rights under the Assistance Agreement. On June 5, 1991, plaintiffs
filed suit against the FDIC in the District Court for the Northern District of Texas,
seeking a declaratory judgment as to the proper application of the Assistance
Agreement. Plaintiffsalso requested damages and other relief, claiming that “FDIC
failed to furnish material consideration required by the contract.” 1d.

In September 1992, Mr. Shaw abandoned his efforts to acquire Bluebonnet.
Plaintiffs thus began negotiations with him concerning the repayment of their
outstanding loans, which amounted to approximately $140 million and were due on
December 31, 1992.% Mr. Shaw and Mr. Fail eventually reached averbal agreement,
whichthey memorialized in an exchange of |ettersdated October 7, 1992. Mr. Shaw,
through CNC, agreed that upon Mr. Fail and CFSB’ sreduction of their existing debt

%0 Def.’sEx. 771.

4 See Pls’ Ex. 235. OTS contemplated issuing new capital
requirements similar to those applicableto national banks, which at thetimewas 3%
plus a capital cushion of approximately 100 to 200 basis points. 1d.

42 See Tr. at 2001.
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to $81 million, CNC would execute long-term loans of not more than that amount to
them. Inexchange, Mr. Fail agreed to give CNC a50% economic interestin CFSB.*

At thetime of theletter exchange, however, Mr. Fail and CFSB did not have
sufficient fundsto reducetheir debt. Consequently, on November 24, 1992, plaintiffs
sought an injunction in the District Court for the Northern District of Texasto force
OTS to permit, among other things, Bluebonnet to distribute common stock
dividends. On December 1, 1992, OT Srated Bluebonnet asaTier 1 institution and
directed the Board of Directors to pass a resolution affirming its intent to maintain
Bluebonnet’s current regulatory capital level.* OTS aso approved outstanding
requeststo declare dividends, but required that the funds be used solely to pay down
acquisition debt held by Mr. Fail and CFSB.*

On January 25, 1993, Mr. Fail, CFSB, and CNC executed the “Economic
Benefits Agreement,” (EBA) which further detailed the agreement discussed by Mr.
Fail and Mr. Shaw intheir October 7, 1992 |etters.”® Pursuant to the agreement, CNC
reduced the amount of debt held by Mr. Fail and CFSB and provided long-term
financing for that debt, in exchange for Mr. Fail essentialy giving CNC a 49%
interest in the future profits of CFSB.*” CNC also obtained the right to receive a
percentage of the proceeds from a sale of Bluebonnet.

On June 25, 1993, FDIC filed acounterclaim against plaintiffsin the district
court litigation, seeking recission of the Transaction Agreement on the ground of
fraud in the inducement. Specifically, FDIC claimed that Mr. Fail did not disclose
to FHLBB and FSLIC before entering the transaction information concerning his

s MPs.’ Ex. 261.
“ MPs.’ Ex. 265.

® Pls.” Ex. 266.

46 This agreement was amended on January 31, 1995, and renamed the

“Amended and Restated Economic Benefits Agreement” (AREBA). PIs.” Ex. 275.
The AREBA was further amended on December 1, 1997, and renamed the “ Second
Amended and Restated Economic Benefits Agreement” (SAREBA). PIs.’ Ex. 286.
The purpose for these amendments was to incorporate changes in the holding
company structure of Bluebonnet and to further some of Mr. Fail’ s estate planning
objectives. Tr. at 2158-60.

ar CNC reduced this amount from 50% to 49% to address concernsthat
regulators might view it as obtaining control of CFSB. Id. at 1850. Companies
affiliated with CNC refinanced Mr. Fail’sand CFSB’sloans. See PIs.” Ex. 269.
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prior indictment and his entering a plea bargain on behalf of one of his companies.
Id. a 336. In an opinion issued on June 28, 1995, the court granted plaintiffs

motion for summary judgment on FDIC’s counterclaim, finding it to be “without
merit, and pushing the envelope of Rule 11.” 1d. a 341. On August 2, 1995, the
parties entered a settlement agreement in which they were able to resolve a number
of issues raised in litigation and to agree upon a mutua release of a number of
plaintiffs’ claims. In addition, the parties agreed to except from the mutual release
and dismiss without prejudice plaintiffs' claimsthat defendant breached the capital

plan, subordinated debt, and dividend forbearances, or that defendant committed a
taking of these rights under the Fifth Amendment of the Constitution.

On August 8, 1995, plaintiffsfiled acomplaint in thiscourt, claiming that the
passage of FIRREA breached the capital plan, subordinated debt, and dividend
forbearances, which caused them damage. Plaintiffs alternatively claimed that the
passage of FIRREA resulted in an uncompensated taking under the Fifth
Amendment. In an opinion dated March 2, 1999, the court determined that the
passage of the FIRREA and itsimplementing regulations breached the capital plan,
subordinated debt and dividend forbearances. Bluebonnet Sav. Bank, 43 Fed. Cl.
at 78, 80. Beginning June 21, 1999, the court held approximately six weeks of trial
on the issue of damages.® Due to the unavailability of one of defendant’s expert
witnesses, the proceedings did not recommence until November 1, 1999. The court
held closing arguments on December 16, 1999.

Discussion
I. Summary of plaintiffs damage claim.

Plaintiffs seek expectancy damages in the amount of $175,882,000.%
Plaintiffs aver that they have met the standard for awarding expectancy damages,
asserting: (1) their damages were reasonably foreseeable at the time the parties
entered the contract; (2) the breach wasasubstantial factor in causing their damages,
and (3) they have proven their damages with reasonable certainty. Plaintiffs assert
that at the time the contract was entered defendant knew or should have known that
Mr. Fail and CFSB lacked adequate capital to acquire Bluebonnet and intended to

8 During proceedings defendant filed a motion under RCFC 52(c),
seeking judgment on partial findings of fact. The court denied this motion. Tr. at
5154-55.

49 CFSB claims damagesin the amount of $24,402,000, while Mr. Fail
seeks $151,480,000. Plaintiffs damages, however, are limited by settlement
agreement to $136,075,000. Bluebonnet’s recovery islimited to one dollar.
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rely upon dividends distributed from Bluebonnet to CFSB to help finance the cost of
the acquisition through various alternative financing methods. Plaintiffs aver that
defendant’ s breach of the three forbearances destroyed their original financing plan
and caused the financing of the Bluebonnet acquisition to become riskier, more
difficult to obtain, and ultimately more expensivefor Mr. Fail and CFSB. Plaintiffs
damages consist of additional interest on indebtedness, higher fees paid to lenders,
and the cost of the EBA and its successor agreements.

Conversaly, defendant claims that plaintiffs failed to meet their burden of
proving their alleged damages. Specifically, defendant asserts that it was
unforeseeable at the time the contract was entered that a breach of the three
forbearances would cause plaintiffs to incur increased financing costs. Defendant
posits that plaintiffs offered no evidence to establish the breaches caused their
damages, and maintainsthat plaintiffsfailed to refute non-breach factorswould have
shaped thefinancing arrangement despitethe enactment of FIRREA. Defendant also
contends that plaintiffs failed to prove their damages with reasonable certainty.

A party’s expectation interest is the “interest in having the benefit of his
bargain by being put in as good a position as he would have been in had the contract
been performed.” RESTATEMENT (SECOND) OF CONTRACTS § 344(a) (1981).
Expectancy damages are recoverable provided “they are either actually foreseen or
reasonably foreseeabl e, are caused by the breach of the promisor and are proved with
reasonable certainty.” Glendale Fed. Bank v. United States, 43 Fed. Cl. 390, 398
(1999) (discussing Wells Fargo Bank, v. United States, 88 F.3d 1012 (Fed. Cir.
1996) (Wells Fargo)). Plaintiffs must satisfy each of these testsin order to prevail.
Accordingly, the court must determine whether plaintiffs damage claim satisfies
these three tests.

I1. Foreseeability
A. Breach of the Dividend Forbearance

Plaintiffs contend that their damages were foreseeable at the time the parties
entered the contract. Plaintiffsassert that the terms of the contract best demonstrate
the foreseeableimportance of the three forbearances. Inaddition, plaintiffs contend
that FHLBB and FSLIC knew that Mr. Fail and CFSB would borrow acquisition
funds because they did not have sufficient capital to cover the cost of acquiring
Bluebonnet. Plaintiffs posit that FHLBB and FSLI1C should have known that CFSB
and Mr. Fail would need dividends distributed from Bluebonnet to CFSB either to
obtain financing from commercia lenders or to attract a tax-advantaged partner to
put forth capital for theacquisition. Plaintiffsaver that defendant should haveknown
that in order to repay their debt, Mr. Fail and CFSB would need cash, in the form of
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dividends, to service their acquisition loans.

Defendant countersthat plaintiffs’ alleged damageswere unforeseeableat the
time the parties entered the contract. Defendant argues that plaintiffs agreed in the
Fail and Carneal letters not to rely upon dividends distributed by Bluebonnet to help
fund its acquisition by CFSB. Additionally, defendant asserts that FHLBB and
FSLIC did not know that plaintiffs intended to rely upon dividends to help finance
the Bluebonnet acquisition. Defendant further pointstothe CASD memorandum, the
minutes of the FHLBB meeting, and the FHLBB resolution as proof that it did not
know plaintiffs would rely upon dividends.

It iswell-established that the breaching party will beliable only for damages
that were foreseeabl e at the time the parties enter the contract. See Northern Helix
Co. v. United States, 524 F.2d 707, 714 (Ct. Cl. 1975); Estate of Berg v. United
States, 687 F.2d 377, 382 (Ct. Cl. 1982). In other words, foreseeability isbased upon
what the parties contemplated at the time of contract formation. Prudential I ns. Co.
of Am. v. United States, 801 F.2d 1295, 1300 (Fed. Cir. 1986); WM. T. Thompson
Co. v. United States, 26 Cl. Ct. 17, 27 (1992), aff'd sub. nom. Hercules Inc. v.
United States, 24 F.3d 188 (Fed. Cir. 1994), aff' d, 516 U.S. 417 (1996). Thetest of
foreseeability is an objective one. Salsbury Ind. v. United States, 17 Cl. Ct. 47, 58
(1989), aff'd, 905 F.2d 1518 (Fed. Cir. 1990); RESTATEMENT (SECOND) OF
CONTRACTS 8 351 cmt. a(1981). A plaintiff may establish foreseeability by either
demonstrating that the damages were actually foreseen or reasonably foreseeable by
defendant at thetime of contract formation. GlendaleFed. Bank, 43 Fed. Cl. at 398;
Cal. Fed. Bank v. United States, 43 Fed. Cl. 445, 451 (1999).

The court must decide whether it was reasonably foreseeable at the time the
parties entered the contract that a breach of the dividend forbearance would cause
plaintiffsto incur increased costs to support debt financing of the acquisition. That
determination, however, first requiresthe court to ascertain whether it wasreasonably
foreseeablethat plaintiffswould rely upon dividendsto help finance the Bluebonnet
acquisition. Thecourt beginsitsanalysisby examining thedividend forbearance and
the Fail and Carneal letters, primarily because these documents relate to the
distribution of dividends and/or plaintiffs' plans to finance the acquisition.

The court must construethe contract by its plain and unambiguouslanguage.
Summerfield Housing Ltd. Partnership v. United States, 42 Fed. Cl. 160, 166
(1998), aff'd, —F.3d —, 1999 WL 1111478 (Fed. Cir. 1999)(Table), cert. denied,
2000 WL 576328 (U.S. June 19, 2000). Ininterpreting acontract, the court seeksto
"effectuateitsspirit and purpose.” Gould, Inc. v. United States, 935F.2d 1271, 1274
(Fed. Cir. 1991) (citing Arizonav. United States, 575 F.2d 855, 863 (Ct. Cl. 1978)).
A court must givereasonable meaning to all parts of the contract "so asto harmonize
and give meaning to al its provisions', and not render portions of the contract
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meaningless. Thanet Corp. v. United States, 591 F.2d 629, 633 (Ct. Cl. 1979); see
also Fortec Constructors v. United States, 760 F.2d 1288, 1292 (Fed. Cir. 1985).
Furthermore, "an interpretation which givesareasonable meaning to all partswill be
preferred to one which leavesaportion of it useless, inexplicable, inoperative, void,
insignificant, meaningless, superfluous, or achieves aweird and whimsical result.”
Arizona, 575 F.2d at 863.

The dividend forbearance provides:

Beginning one year following the Effective Date,
Consolidated FSB shall be permitted to pay cash dividends
in an amount up to 50% of net income for a fiscal year,
provided that itslevel of regulatory capital isin compliance
with the Capital Plan, as outlined in the preceding
paragraph, to the extent that such payment would not cause
regulatory capital to fall below the level specified in the
Capital Plan.*

The dividend forbearance was “designed to ensure that Mr. Fail and CFSB could
receive dividends notwithstanding the capita problems of the new institution.”
Bluebonnet Sav. Bank, 43 Fed. Cl. at 73. “Indeed, the only plausible way to
understand the provision is as a cash flow guaranty (provided, of course, other
conditions are met) to CFSB and Mr. Fail.” |d.

It is clear that the plain language of the dividend forbearance placed no
restrictions on Mr. Fail’'s and CFSB’s use of common stock dividends after
distribution by Bluebonnet to CFSB. Regulations in effect at that time permitted
regul atorsto approve applicationswhereby the holding company would service debt
with dividends so long as the company was limited to receiving no more than 50%
of the thrift’ s net income per year asdividends. See 12 C.F.R. 8§ 574.8(a)(1)(iii)(A)
(1989) (effective November 28, 1988, as stated in 53 Fed. Reg. 47941, 47942
(1988)). Mr. M. Danny Wall, former Chairman of FHLBB, admitted on cross-
examination that he was aware of this regulation when he voted to approve the
acquisition.®* In addition, Mr. Eric Berg, an attorney with CASD at the time of the
acquisition, conceded on cross-examination that FHL BB had the authority to restrict
how CFSB used dividends once they were distributed by Bluebonnet.*> FHLBB,
however, never restricted CFSB’ s use of dividends. Therefore, the court can infer

0 Pls” Ex. 45, at 2.
o Tr. at 3403-04.
%2 I d. at 3509-10.
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that defendant should have known that plaintiffs could use dividendsto help finance
the acquisition under the contract. The court agreesthat the purpose of the dividend
forbearance was “to ensure a source of cash flow for CFSB and Mr. Fail in order to
cover the costs of financing the transaction going forward.” Id. at 78.

Defendant, however, claims that plaintiffs agreed in the Fail and Carneal
letters not to rely upon dividends to help finance the Bluebonnet acquisition. First,
defendant maintains that Mr. Fail’s reference to the term “my own resources’
excluded his ownership of CFSB stock. Second, defendant avers that plaintiffs
agreement not to distribute dividends until finding a source of funding for the 1990
infusion implies plaintiffs would not rely upon dividends.

TheFail letter, which discussed in detail plaintiffs’ planto fund $120 million
infusion, provides, in pertinent part:

| understand your legitimate interest in the form of capital
infusion, and that you aredetermined (asam ) to not unduly
burden the resulting thrift . . . . My specific commitment in
thisletter isto fund out of my own resources $107.5 million
(3.4% of liabilities) of that total. Under our business plan,
we will fund the remaining $12.5 million through atax[-]
advantaged partner.*

Mr. Fail also discussed alternatives for funding the 1989 and 1990 common
stock infusions:

Farm and Home Life Insurance Company, awholly-owned
subsidiary of Lifeshares, would commit to aloan of $12.5
million to satisfy at least one tranche. Another alternative
would be for me to pledge certain portions of my stock in
the thrift holding company. Such a structure would merely
create a contingent interest in my stock in the holding
company rather than a debt service burden on the thrift.>*

The Carneal |etter addressed the distribution of dividends, stating:
The purpose of this letter is to confirm my telephone

conversation with your associate, Rob Roe, regarding the
capital infusion to be made by the investorsin this package.

53

Pls.” Ex. 39 (emphasisin original).
> Id.
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As discussed with Mr. Roe, the investors agree that the
resulting thrift will make no distribution of dividends until
such time as a commitment with regard to the remaining
$12.5million capital infusion (asdescribedintheletter from
James Fail to you of this date) is secured and submitted to
the satisfaction of FSLIC.*®

The purpose of the Fail and Carneadl letters was to respond to the FHLBB
resolution. Thisresolutionrequired plaintiffsto*” providesatisfactory evidencetothe
OGC and the Office of Regulatory Activities asto the source of fundsto be used for
[CFSB’s] $50,000,000 of subsequent capital contributions to [Bluebonnet].”*® Mr.
Wall testified that the letters satisfied that condition.

The court finds that plaintiffs did not agree in the Fail and Carneal lettersto
forgo reliance upon dividends for financing purposes. Neither letter contains an
express agreement not to rely upon dividends. Although the Fail letter does not
define the term “my own resources,” it is undisputed that at the time the parties
entered the contract Mr. Fail purchased 100% of the outstanding common stock of
CFSB. Thus, Mr. Fail’s ownership of CFSB stock, which included the right to
receive common stock dividends distributed by Bluebonnet to CFSB, wasoneof his
“own resources.” >’

Moreover, athough plaintiffs agreed in the Carneal letter not to distribute
dividends until having provided FSLIC with satisfactory evidence of a source of
financing for the 1990 equity infusion, that did not prohibit plaintiffs from seeking
financing based upon a future expectation of dividend distributions. Bankers Life
agreed to loan Mr. Fail $35 million with knowledge that Bluebonnet could not
distribute dividends until December 23, 1989. Mr. Robert Beisenherz, a consulting
actuary for the firm Lewis and Ellis in 1988 who was involved in the loan
negotiations process, explained that there was an anticipation that there would be

® MPs.’ Ex. 40.

% MPs.’ Ex. 46, at 10.

> Defendant also claimsthat Mr. Fail agreed not to placea“ debt service

burden” upon Bluebonnet, and the use of dividends for financing purposes would
create such a burden. The only debt service burden placed upon the Bluebonnet,
however, was the repayment of subordinated debt purchased by MSL. Loansto be
undertaken by Mr. Fail or CFSB that utilized CFSB stock as collateral would place
the obligation of repayment upon Mr. Fail or CFSB, not Bluebonnet. See Tr. at
3252-53, 3404.
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distributable earnings from Bluebonnet.® Additionally, Mr. Root stated that if a
borrower could demonstrateto alender that dividendsultimately would be available
from the borrower’s subsidiary, dividends would not need to be distributed
immediately to attract financing. Based upon thistestimony, the court finds that the
language of the letter does not foreclose the possibility of obtaining a source for the
1989 and 1990 infusionswithout actually distributing dividends before theinfusions
became due.

In reading the contract asawhole, the court findsthe contract did not prohibit
plaintiffs from using dividends for financing the acquisition. In fact, Mr. Wall
conceded on cross-examination that a thrift owner could use “income derived
appropriately fromafinancial institution” to servicehisdebt.> Mr. Root testified for
plaintiffs that there was nothing wrong with Mr. Fail using dividends to help
capitalizethe acquisition of Bluebonnet.*® The court findsthistestimony persuasive
and convincing.

Additionally, the court finds that evidence presented at trial also establishes
that defendant should have known that plaintiffs would seek to rely upon dividends
to help finance the Bluebonnet acquisition. Defendant knew that the dividend
forbearance was an important component of the contract to plaintiffs. Mr. Carneal
testified that he and Mr. Roe discussed the dividend forbearance, in which he told
Mr. Roe that exclusion of the dividend forbearance from Assistance Agreement
would be a “dea killer.”® Mr. Carneal testified that he and Mr. Roe discussed
plaintiffs proforma projections, whichwereincluded withintheir businessplan, and
told him that based upon these projections plaintiffs expected to receive dividends
at the maximum 50% rate within its first year of operations.

At thetimethe parties entered the Assistance Agreement, FHLBB knew that
Mr. Fail and CFSB did not have sufficient funds to cover the entire $120 million
acquisition. For example, Mr. Wall testified on cross-examination that prior to
closing he knew that the $120 million capital investment exceeded Mr. Fail’s net

%8 ICH Corporation was a client of Lewis and Ellis. Mr. Beisenherz
worked on severa transactionswith ICH, and eventually washired by it. Id. at 1799,
1802.

» |d. at 3404.
&0 |d. at 1446.
ol Id. at 1280.
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worth.®?  Mr. Fail testified that he informed FHLBB that his net worth was
approximately $30 - $40 million.®® This testimony was corroborated by a
memorandum drafted by Neal Moran, afinancial analyst for the Federal Home Loan
Bank of New Y ork, which stated that “[t] he capital investment exceedsMr. Fail’ snet
worth. He reports [a] net worth of $40 million.”® Defendant also knew that CFSB
was formed solely to acquire Bluebonnet, and its assetswoul d consist of itscommon
stock ownership in Bluebonnet and any other assets Mr. Fail would infuse.

FHLBB further knew that Mr. Fail was borrowing money to finance the $35
million common stock infusion due on December 22, 1988. In aletter sent to Mr.
Berg dated December 21, 1988, Mr. Carneal stated that Mr. Fail would borrow $35
million from ICH corporation, or one of its affiliates, to purchase the initial
installment of Bluebonnet common stock.®® The letter informed Mr. Berg that the
loan would be collateralized by Mr. Fail’s common stock holding in Lifeshares.
Additionally, the CASD Memo acknowledged that the loan would come from
Bankers Life and that Mr. Fail would pledge his common stock in Lifeshares as
collateral. Mr. Carneal provided to Mr. Roeviafacsimileacopy of the commitment
letter from Bankers Life concerning the $35 million loan on December 22, 1988.%
Significantly, the commitment letter stated that collateral for theloan would include
asecurity interest in 100% of the common stock of Lifeshares, 100% of the common
stock of Bluebonnet, and other collateral that Bankers Life chose.”’

Mr. Beisenherz testified that BankersLife sought additional collateral beyond
Lifeshares stock because Lifeshares had anet worth of approximately $20 million at
the time, and he never anticipated that Lifeshares could fully service debt from the

62 Id. at 3360.

63 Id. at 789.

o4 Def.’sEx. 660, at 1.
% Pls.’s Ex. 42.

66 Pls.’ Ex. 318; Tr. at 1286-87. Defendant chose not to call Mr. Roeto
testify to his version of the negotiations and his discussions with Mr. Carneal.
Plaintiffs request that the court infer that Mr. Roe's testimony would have been
unfavorable to defendant. While the court is unwilling to make this inference, it
neverthel essfindsthe circumstances surrounding defendant’ s counsel’ sdecision not
to call Mr. Roe to testify somewhat questionable.

o Ps.’ Ex. 64.
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loan.®® FHLBB had accessto Lifeshares financial statements